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OFFICE OF
THE ATTORNEY GENERAL

AUvsSTIN,TEXAS

September 17, 1947

Hon. George H. Shéppafd
Comptroller of Public Accounts
Austin, Texsas Opinion No. V-378

Desr Sir:

Re: Authority of Comptroller of
Publlic Accounts to pey s&l-
erles from certeln items in
the "Msintensnce snd Miscel-
laneous"” appropristions made
to the Cigerette end Occupe-
tion Tex Division

Ve quote the following from your letter of Au-

gust 6, 1947, requesting an opinion on the mstter set
out above°

"Phe Fiftieth Legisleture, in the

Genersl Appropriestlion Blll, sppropristed
to the Comptroller, under the hesding of
Meintensnce end Miscellsneous, the follow-
ing 1tems:

f101. Postsge, Box Rent,
Telephone, Telegrsph, Freight,
Supplies, Btetlaonery, Printing,
Equipment, Rents, Bond Premlums,
Court Costs, Contingent &nd Trav-
eling exXpenses.........$50,000.00

. -"102. Enforcement of Vending
‘Mschline Tex Lew, including Travel -
‘Expenses, to be-peld from Vending
Machine Tex Enforcement Fund hereby
appropriated esvass e 12,500 '00

"103. Enforcement of Steate
Occupetion Tex including trevel
expense, to be psid from funds de-
rived under the provisions of Ar-
ticle 7047, R.C.8., hereby eppro-
pristed............... 5,000.00
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"104. Enforcement of Stete
Admission Tex Law, lncluding Travel
Expenses, to te psld from edmission
tex funds derived under the provi-
sions of Article TO47 A-19, R.C.S.,
hereby sppropristed..... . 5,000.00

"Totel Mesintenance end Miscellsneous
................. eee.s $72,500.00

"Under the items listed for encorcement of
the different laws, this depsrtment hses hereto-
fore used such miscellsneocus for the payment of
salsries.

"But, under sub-division f. of Section
(14) 1in the Riders of the Generel Appropris-
tion Bill, I find this lsngusge:

"1Contingent Expenses. None
of the funds hereinsbove epproprist-
ed for 'contingent expenses' or
'Maintenence end miscellsneocus' shsll
be used for the peyment of sny selérles
unless specificselly suthorized to be
peid in the itemization under contin-
gent, meintensnce snd miscelleneous
ltems hereinsbove set out and desig-
nated therein as 'salaries'ﬁ 'extrs
help,' or 'sessonsl lebor.'!

You then request our opinion &s to whether, in
view of thls rider, ssleries mesy be peild from items 101,
102, 103, end 104 quoted ebove.

There csn be no question that the Leglisleture by
the rider sbove quoted intended to prohibit the psyment of
s8dditionel ssleries of any kind from funds sppropristed
for "contingent expenses” or for "maintensnce snd miscel-
leneous™ except in those instsences in which the psrticulsr
item of sppropristion permits such use. We were st first
of the oplnion thet & specific designetion &s "sslsries”,
"extre help," or "sessonsl lsbor" was sn essentiel requi-
site to the use of such funds for these purposes; but &n
exsminetion of the entire Genersl Appropristion Bill hes
led us to the conclusion thet these words csnnot serve as
the sole criterion of legislative intent for the reason
thet numerous specific sppropristions hsve been mede for
such purposes in items under the hesding "Msintensnce &nd
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Miscellsneous" without being "deaignsted therein ss ‘
'salaries', ‘'extre help!', or 'sessonel lsbor'." The fol-
lowing are examples of clearly suthorized expenditures

which do not use the specific designstions enumersted in
the rider: ’

EXECUTIVE DEPARTMENT
Héintenange end Miscelleneous
7. . . . labor snd employees for the

mension . . .. (Emphasls edded
throughout this opinion)

TEXAS LIQUOR CONTROL BOARD
Haintenancé end Miscellsneous
"3, Accumuleting evidence (including

purcheses, services, and expenses

TEXAS STATE PARKS BOARD
; H:intenance and Misceilaﬁeous_

"20. . . . Seasonsl Selaries . . ."

DEPARTMENT OF PUBLIC SAFETY

‘Meintenance snd Hiscellanbous

""52. : . . . and tb employ men other
then regular employees when neces-
B8TY .« . . - :
u84- ) . L3 o“. _- L .18b01‘ . . o"
"132. . . . seesonel help . . ."

BOARD OF INSURANCE COMMISSIONERS
Maintenance end7Miscellaneous

46, . . . messenger service . . ."

In esch of these cegses there is & conflict between
the plein wording of the specific itemizstion on the one
hsnd snd the provisions of the generel rider on the other
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hend, It 1s & fundamentel rule of constructlion thet in
Such cases of conflict between 8 specific provision snd

& generel one, the provision which is specific and def-
inite shell control. Moreover sny suggestion thdt the
sbove quoted items asre iuvelid becsuse not stated in one

of the exect designstions of the rider would lead to 8
result clesrly et verience with the ususl presumptions
égsinst unresson and sbsurdity which guide in construing
legisletive enactments. Endlich on Interpretstion of
Statutes, gg 264, 265 end esuthorities cited thereln.

Mr. Sutherlend in g 5505 of his work on Stetutory Con-
struction points out thst the purposes and objects of &
stetute should be determlinestive of whether & strict or
libersl construction is proper. Under thls theory &
stetute "is liberelly construed when the letter of the
stetute is extended to include metters wiEl?ﬂn—t'he spirit
or purpose of the stetute . . .. A good exsmple of this
sort of liberel send strict construction is the encient doc-
trine of the equity of the stestute to the effeet that ceses
within the resson, though not within the letter of & stetute
shell be embreced by its provisions; . . ."

We sre therefore of the opinion thet the rider
here involved should not be construed to require thst the
exsct quoted designetions reappesr in the psrticuler item,
provided the particulsr item itself cleerly shows thaet 1t
is intended thst the funds appropristed thereto mey be
used for the peyment of necessery sslerles.

In choosing exsmples of items, heretofore set out,
which depsrt from the exsct designstions used in the rider
we have selected those which so closely spproximste "sslsr-
ies," "sessonel labor", snd "extre help" thet there could
be no difference of opinion &3 to the leglsletive intent.
The items involved in your request present & more difficult
problem. We shall now consider each item sepsrately.

Item 101 1ists "Postege, Box Rent, Telephone,
'Telegraph, Frelght, Supplies, Stationery, Printing, Equip-
went, Rents, Bond Premiums, Court Costs, Contingent and
Traveling Expense”. Not one of the listed ltems, with the
Possible exception of "Contingent", embreces the ides of
"sglaries”, "extre help," or "sessonsl lsbor". To sllow the
expenditure of sny pert of the $50,000 approprieted for these
Purposes would violste the ressoun &s well es the letter of
Sec. 14 f. Past opinions of THIS Depertment heve &@llowed &
wore liberel construction of the "uses" to which "miscellsneous”
sppropristions might be put; but in those ceses there wes no
such genersl rider ss i1s found in the present bill. TYou sere
therefore sdvised that no pert of ‘item 101 may be used for
the peyment of sslsries.
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- Item 102 sppropristes $12,500 for "Enforcement
of Vending Mechine Tex Lsw, 1ncluding Travel EXpenses, to
be peld Ifrom the Vending Mechine Tex Enforcement Fund .7.".
The verlous provisIons of The lew relsting £o 8 tex on coln

opersted mechines sre found 1n Articles 7047-(23); TO4T78~2-
TO478-18. Article TO4Te-9 provides, in psrt es follows:

"The Comptroller of Public Accounts of
thls Stste 1s hereby suthorized, ordered and
directed to collect, end 1ssue licenses or
permits for the peyment of the taex levlied
herein and to employ 81l the sgencies of the
lew sveilsble to him for the enforcement of
the provialons of this Act. . . . Provided
further, thet Ten Thousend Dollars ($10,000)
of the funds derlved under the provislons of
this Act shell be set sslde snnuelly in &
speclasl fund subject Lo the use of the Comp-
Troller snd so wmuch of sald fund &8s msy be
necessary shell be expended for the printing
of spplicetions, licenses snd permits end
for the sdministretion and enforcement of the
provisions of thils Act snd so much of the pro-
ceeds of s&id fund shell be and the seme 1is
hereby eppropristed for seid purposes, seme to
be peid es needed; sany unexpended portion of
seld fund so specifled shell et the end of the
blennium be psild 1n proper proportion to the
funds to which the tex levied herein 1s spport-
ioned. Provided, however, thet eny sslerles so
here suthorfzed to be psid shall not exceed In
sny perticuler the smount specified in the gen-
ersl epproprietion blll pesssed et the Foriy-
fourth Leglslature, Reguler Sesslon, for the same
or simliler services.” J

Undoubtedly the gbove ststute contemplstes thst
sglarles sre to be peald out of the fund therein crested.
This srticle contsins the firs sppropristion snd provides
8 limitetion ss to the smount of the salsry to be peid to
those engsged 1n enforcing the lew. The Fiftleth Legisla-
ture hes seen fit to eppropriete the fund so alloceted for
the purpose of "Enforcement of Vending Mschine Tax Law
. .". WebsterTs New Internstionsl Dictionery, 2nd R4.,
gives es one of the mesnings of "enforcement” the "ect
or process of enforcing”. Clesrly & "process of enforc-
Ing™ contemplstes sn enforcing egency, l.e. @ person or
Persons. We sre therefore of the opilnion that sn inter-

- pretetion of this provision ss sllowing the peyment of
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seleries is the only interpretetion which could be "within
the resson of the ststute”. _

What we have heretofore ssid in regerd to item
102 relstes to the use of the funds sesppropristed thereto.
We wmust now consider the smount of the sppropristion lest
we leave the implicstion thel & full expenditure of this
item 1s suthorized. The sllocetion for the "Vending Ms=-
chine Tsex Enforcement Fund” as crested by Article 7047s-9,
previously quoted, is in the smount of $10,000 "to be set
sside snnuslly in & specilal fund.. . ." Moreover, it 1is
providéd that st the .end of each biennium the unexpended
portion of ssid fund shell be pelid in proper proportion
“"to the funds to which the tsx levied herein is spportioned."
Thus there cen be no surplus csrried over st the end of e
biennium. The asmount esppropristed to item 102 for the com-
ing biennium is $12,500 for esch yesar. It is well settled
that sn sppropristion bill cen neither repesl nor modify s
genersl law. See Attorney Genersl's Oplnions Kos. 0-755;
0-4788; 0-3935; and authorities cited therein. Therefore,
the Legislature could not incresse by $2,500 the slloce-
tion mede by Article 7047e-9. However, the Legislsture
might velidly hsve sppropristed $10,000 for esch year by
sppropristing for esch yesr "sll the funds in the 'Vending
Mschine Tex Enforcement Fund'Y. The ressoning of the Court
in Atkins v. State Highwsey Depsrtment, 201 8.W. 226, sup-
ports thls conclusion. We sre of the opinion thet this is,
in effect, what the Leglslature has sppropristed, end thst
the eppropristion 1s therefore velld to the extent of
$10,000 for each year of the biemnium.

Item 103 1s likewise eppropriested for "enforce-
ment" purposes. The perticuler lsws which &re to be en-
forced being generslly stated ss "State Occupstion Tex."
Various occupestions sre mede subject to tax by Article TO4T,
R.C.3. We think that the definition of "enforcement™ pre-
viously glven in this opinion 1s the proper definition to
apply here, i.e. "the process of enforcing”, which nsturelly
entslls enforcing sgencles or persons. Therefore, you mey
pay necessary ssleries for such persons from Item 103.

The sppropristion under item 104 is mede for "en-
forcement of the Stete Admission Tex Lew, including Travel
Expenses,”" snd is to be psid "from edmission tex funds de-
rived under the provisions of Artlcle - NN
- e e ection o rticle Te=19 reads & _fbllows:

"41ll the revenues derived under snd by
virtue of this Section shall be credited by
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the Tressurer, one-fourth to the Avesilsble
School Fund, snd three-fourths to the Texss

01d Age Assistsnce Fund. Acts 1936, 44th Leg.,
3rd C. 8., p. 2040, ch. 495, Art. 3, g 6; Acts
1937, 45th Leg., p. 311, ch. 161, g 1."

By virtue of this section of Article 7047a-19 &all
of the funds derived under the provisions of Article 70478-19
heve been alloceted snd disposed of ss thereln provided. As
steted sbove, an sppropristion bill csnnot repesl or modify
s genersl lew. This sttempted zpproprlstion being completely
ineffectusl, there ere no funds under item 104 to be used by
your Depsrtment for sany purpose.

SUMMARY

When specific itemizetions in the Genersl
Appropristion Bill, 8.B. 391, Ch. #00, Acts
50th Leglsleture, cleerly authorize use of funds
for purposes requlring psyment of sslaries, such
specific itemlzestion end suthority shell control
over conflicting provisions of 8 genersl rider.
(8ec. 2 (14)f). The Comptroller mey not use sny
of the funds epproprieted under item 101 for the
psyment of seleries es such use is not within the
meening of the itemizstions therein. The Comp-
troller mey use for the payment of salaries only
such funds s&s ere valldly sppropristed by item
102. Funds spproprieted by item 103 sre svsilable
for such use. No funds sre svellsble for sany
purpose under ltem 104 since the funds from which
such ltem 1s to be psld have been fully &allocated
to other purposes by genersl lew.

Yours very truly

ATTORNEY GENERAL OF TEXAS

By dZ&zAEZ%SE;: Oy
Mrs. Marietta Creel

Assistent
MC/1h
APPROVED
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